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THE ALASKA TREADWELL GOLD
MINING COMPANY,

Plaintiff in Error

^
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PATRICK WHELAN,
Defendant in Error.

Statement for plaintiff in €iTcn\

This action was brought in the District Court for

Alaska, by the defendant in error, to recover damages

for personal injuries received.

The defendant in error was a laborer in the employ-

ment of the plaintiff in error in its mines on Doug-

las Island, Alaska, on the 23d day of November, 1891,

when he received the injuries of which he complains.

The complaint alleges that the plaintiff, on the 23d

day of November, 1S91, and for six months prior thereto,

was in the emplo3'ment of the defendant corporation as



a workman in its mine, breaking and preparing rock

for the cluites and doing other work as ordered by the

foreman of said defendant, one Sam Finley.

That on the 23d day of November, 1891, while plain-

tiff was in the employment of said defendant, he was

ordered bv said foreman of said company to break

rock immediately above and over one of the chutes of

the defendant company.

That in compliance with said order of the foreman,

the plaintiff proceeded to his place immediately above

and over said chute and commenced to break rock as

ordered, and while so engaged the said foreman care-

lessly, and without the knowledge of plaintiff, drew, or

caused to be drawn, the gate at the mouth of said

chute, thereby causing the rock to be suddenly drawn

in, carrying plaintiff with it through the chute, and

thereby bruising and injuring him.

In the answer it was denied that the plaintiff was

ordered by defendant or its foreman to break rock

immediately above and over one of said chutes ; or that

plaintiff, in compliance with any such order, proceeded

to his place immediately above or over said chute and

commenced to break rock ; or that while plaintiff was

so engaged carefully, the defendant, by its foreman or

anyone else, drew, or caused to be drawn, the gate at

the mouth of the chute, or that plaintiff was seriously

injured.

The answer contained other allegations, to the effect

that the proximate cause of the injury was plaintiff's

own negligence, and that plaintiff's injuries were slight.



There was a trial before a jury and a verdict for the

plaintiff in the sum of $2,950.

The case is brought up for review on writ of error.

MATERIAL FACTS SHOWN BY THE EVI-

DENCE,

and about which there is no controversy, are as follows

:

The business of the mining company at Douglas

Island was divided into three departments, to wit :

The mine, the mill and the chlorination works. The
business generally was under the control of a general

manager, and each department had a foreman or

superintendent under said general manager, p. 84

of record. The mine department had three shifts or

gangs of workmen—two day and one night shift. The

.shifts had separate bosses. One Sam Finley was the

boss of the night shift, and in that shift the plain-

tiff worked, p. 69 of record. Plaintiff was forty-six

3'ears of age ; his dnty was to break rock and get

it ready to go through the chutes to be loaded into

cars for conve^-ance to the mill, and he had been

so employed for six months when the accident oc-

curred, on November 23, 1891, p. 26 of record. In

a place called the " pit " the quartz rock blasted from

the ledges was thrown, where it was broken into small

pieces and made ready for the mill.

From the " pit " several chutes led downward into a

tunnel in which there was a railroad track leading out

to the mill and on which cars were run to receive the



broken rock from the chutes. The lower end of the

chutes, which were several feet below the floor of the

pit, had ^ates to be opened when rock was to be drawn

from the chutes into [ ^e cars.

Chute No. 17 opened into the pit near the west wall

of the pit. On the night of November 23 said chute

was full of broken rock, and rock was also piled over it

several feet deep on the floor of the pit. On the top of

this pile were some large pieces of rock, and early in

the evening the plaintiff and a companion laborer,

Archie McCormick, were directed by the said boss

Finley to break the said large pieces of rock over chute

No. 17.

It was Finley 's duty to direct when rock was to be

drawn from any particular- cL .e. It was customary

and in accordance with a r^'^e o the company for Finley

to go up into the pit and >cify the rockbreakers when

he was going to draw from au}' particular chute so that

they might stand aside from that chute.

The plaintiff" testified that Finley did not come back

into the pit after putting him and McCormick to work

over chute 17 about 9 o'clock that night, and that

about two hours thereafter the rock from said chute was

drawn and he was carried through with the rock.

McCormick, plaintiff's companion workman, testified

that Finley came back into the pit about 10 o'clock and

motioned and called for them to come off" the pile over

No, 17 ; that he complied and was told by Finle}^ to

break rock at another place ; that the plaintiff came

down off the pile over No. 17 with him, but that he did

not know whether plaintiff heard or saw Finley or not

;
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that Fiiiley then left the pit again ; that plaintiff went

back to breaking rock over No. 17, and about half an

hour or an hour thereafter No. 17 was drawn and plain-

tiff went through with the rock.

Finley testified that he went back into the pit about

10 o'clock and called plaintiff and McComiick off the

pile over chute No. 17; told them that he was going

to draw from that chute, and put them to work in

another part of the pit ; that he then left the pit again,

and in about twenty minutes ordered No. 17 to be

drawn.

The plaintiff testified that Finley, always prior to this,

came and notified them when he was going to draw from

any chute ;
that such was Finley 's custom, and that it

was a rule of the comp;j}>y tjiat the shift boss should

notify the men in the ]j\t yyl^at chute he intended to

draw from, and when. '

.^k

The only evidence submitted by the plaintiff was his

own testimony.

SPECIFICATION OF ERRORS RELIED

UPON.

I. The Court denied the following motion for non-

suit made by defendant's attorney at close of plaintiff's

case, to wit

:

" I make the motion for a nonsuit on that ground that

" the evidence of the plaintiff discloses that he was an

" employee of the defendant, and that upon his testi-

" mony the evidence shows that the negligence, if any.
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*' which caused the accident was the negligence of a

" co-emplo3'ee, to wit, Sam Finley; and that, therefore,

" the compan}' is not liable."

The Court also refused to direct the jury to return a

verdict for defendant, at the motion of defendant's coun-

sel, made at the close of the evidence, as follows :

" First: That it appears from the testimony that the

" negligence, if any, which caused the accident to the

" plaintiff and the consequent injuries, are the result

" of the neo^ligence of a co-employee, or fellow workman,
" Sam Finle}', for which the defendant is not liable.

" Second : That it appears from the testimony that

" the plaintiff contributed to the accident himself b^^

" carelessly and negligently walking over the top or

" mouth of the chute after he had warning that rock was

" to be drawn from there."

2. The evidence is insufficient to justify or sustain

the verdict in this : (i) it shows that the cause of the

injury to plaintiff, was the negligence of plaintiff's

fellow servant; and (2) plaintiff's own negligence.

3. The Court erred in refusing to give the following

instruction to the jury requested by defendant, marked

2, to wit: "To make the defendant liable in this case

" for the injury received by the plaintiff, the evidence

" must satisfy you that the defendant was guilt}^ of

" negligence causing the injury to plaintiff; and if you
" find from the evidence that the company, b}- its

" general manager or b}^ its superintendent of the men
" under him, directed any one of the employees or

" workmen of defendant to notify the men working
" about the chutes in the pit whenever rock was to be



'' drawn from the chutes into the train, and tliat this

" was a standing rule of the defendant compau}^, then

" your verdict must be for the defendant, whether such

" employee gave the notice and carried out the rule

" or not, as in that case, the negligence of such

" employee in not giving the notice would not be the

" negligence of the defendant."

The Court also erred in modifying said instruction

and giving the same as modified. The modification

consisted in adding to said instructions as follows,

to wit: "Unless 3'ou also find from the evidence that the

" defendant was guilty of gross negligence in employ-

" ing as such workmen or employees unsuitable,

,, unskilled and unreliable persons."

4, The Court erred in refusing to give to the jury the

following instruction requested by defendant, marked 3,

to wit :

" The master is never liable for injuries received by a

" workman in its employ if the injuries are the result

" of any negligence on the part of the person injured.

" That is what the law calls contributory negligence
;

'' and if you find from the evidence that the accident

" which caused the plaintiff's injuries was in any
" manner the result of want of ordinary care on the

" part of the plaintiff to avoid the accident and escape

'' the damage, the plaintiff cannot recover, and your ver-

" diet must be for the defendant."

The Court modified such instruction by adding thereto

the following words, to wit :
" Unless you also find from

" the evidence that the defendant was guilt3^ of gross

" negligence and the plaintiff's negligence was slight,"
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and gave the same as modified against the objection of

the defendant, and thereby the Court erred.

POINTS AND AUTHORITIES FOR PLAIN-

TIFF IN ERROR.

I.

The evidence is not only insufficient to sustain the

verdict, but shows affirmatively without conflict that the

cause of the injury toplaintiff was the negligence of shift

boss Finley in not notifying plaintiff when the rock was

to be drawn from the chute. This point embraces

specifications of error i and 2 aforesaid, and assignment

of errors 3, 4, 5 and 6, p. 115 of record.

The trial Court considered the point involved a

" close question," and was satisfied that if Finley and the

plaintiff were fellow servants within the meaning of the

rule applicable to injuries caused by negligence of

fellow servants, the plaintiff was not entitled to recover.

(See Court's ruling on motion for nonsuit, pp. 40-41 of

record.)

At the trial great stress seems to have been placed

upon the fact that Finley was a boss or foreman of the

night shift of workmen at the mine. While the plain-

tiff attempted to show that on one or two occasions

Finley had discharged a laborer, the evidence without

conflict shows that Finley was only the boss of a night

shift of workmen, and his duties were: ist, to see that

the men did their work ; and 2d, to direct when rock
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was to be drawn from the chutes, and to notif}' the men
in the pit which chute was to be drawn, so that they

might stand aside from it.

Finley's position in the service of the company was

that of a simple employee having specific duties defined

by his superior, the foreman of the mine (pp. 69 and 70

of record).

Finley though an employee of superior grade to the

plaintiff, was two degrees removed from the manage-

ment of the business of the common master.

Over Finley there was the foreman of the mine

department, and over said foreman there was the general

manager or superintendent of the entire business.

Finley being of a superior grade to plaintiff in the

common emplo3nnent, and in certain respects having

the authority to direct the movements of the plain tifi^,

was no evidence that he was not the fellow-servant of

the plaintiff in respect to the cause of the accident.

The cause of the accident was Finley's neglect of

the rule of the company to notify plaintiff before he

drew the rock from chute No. 17.

Plaintiff testified that he knew the rule of the com-

pany in this respect ; that Finley was accustomed to

perform that duty ; that he had always performed it

properly theretofore, and that he relied upon Finley per-

forming his said duty on the night in question (see

PP- 39, 33, 30 o^ record).

Mr. Beach, in his work on Contributor^' Negligence,

sec. 326, has stated the rule to determine who are fellow-

servants as follows

:

"The mere fact the one of a number of servants who
" are in the same line of employment for a common
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" master has the power to control and direct the actions

" of the others with respect to such employment, will

" not of itself render the master liable for the negli-

" gence of the governing servant.

'' On the other hand, the mere fact that the govern-

" ing servant sometimes, or generally, labors with the

" others as a common hand, will not of itself exonerate

" the master from liability for the former's negligence

'' in the exercise of his authority over the others.

" Every case in this respect must depend upon its

'' own circumstances. If the negligence complained

" of was some act done or omitted by one having such

" authority which relates to his duties as a co-laborer

" with those under his control, and which might just

" as readily have happened with one of them having

" no such authority, the common master will not be

" liable."

CJiicago^ etc.^ R. Co. ws. May^ io8 111., 302.

Mr. McKinney on Fellow Servants, sec. 23, has

stated the rule as follows :

" The true test, it is believed, whether an emploj^ee

" occupies the position of a fellow servant to another

" employee, or is the representative of the master, is

" to be found, not from the grade or rank of the offend-

" ing or injured servant, but it is to be determined by

" the character of the act being performed by the offend-

" ing servant, by which another employee is injured;

" or in other zuords^ ivJicther the person whose status is

" /;/ question is charged ivitJi the performance of a duty

" IVhich properly belongs to the mastery
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The work of raising the gate and drawing the rock

from the chutes and of going into the pit above and

notifying the workmen there to stand aside from the

particular chute to be drawn, was a menial duty and

was no more the duty of the employer than the break-

ing of the rock to fill the chutes. It was work that

the commonest laborer could perform. It was work

specifically assigned to.Finley under a rule of the com-

pany, and the plaintiff knew of the rule and of Finley's

duty thereunder, p. 30, 33 and 39 of the record.

The Supreme Court of Massachusetts has stated the

rule as follows :

" The rule of law that a servant cannot maintain an

" action against his master for an injury caused by the

" fault or negligence of a fellow servant, is not confined

" to the case of two servants working in company or

" having opportunity to control or influence the conduct

" of each other, but extends to every case in which the

" two, deriving their authority and compensation from

" the same source, are engaged in the same business,

" though in different departments of duty ; and it

" makes no difference that the servant whose negli-

" gence causes the injury is a submanager or foreman

" of higher grade or greater authority than the plain-

" tiff."

HoIde7i vs. FitcJihurg R. Co.^ 129 Mass., p. 268.

The Supreme Court of the United States has favored

the rule as laid down b}' the Supreme Court of Mass-

achusetts.

Randall vs. Baltimore & Ohio R. R. Co., 109

U. S., 484.



12

The Court in said case stated a reason for the rule

especially applicable to the case at bar, to wit: "The
" duties of the two (employees) bring them to work at

" the same place at the same time, so that the negli-

" gence of the one /// doing his ivork may injure the

" other in doing his work."

The italics are ours and call attention to the fact that

in the case at bar it was the negligence of Finley

/// doing his zuork, that caused the injur3^

The case of Randall vs. B. & O. R. A*., supra ^ is

authorit3' for the proposition that the trial Court in a

proper case ought to direct a verdict for the defendant.

We cite also in this connection New York & N. E.

R. Co. vs Hyde, 5 C. C. A. All Circuits, p. 466.

Kcilly vs. BelcJier S. M. Co., 3 Sawyer, p. 503,

504-

In the language of Judge Sawyer, in case last cited:

" The plaintiff knew the customary mode of notifying

" parties of an impending draw (blast)."

II.

THE COURT ERRED IN MODIFYING IN-

STRUCTION NO. 2 (p. loi of record).

The Court refused to give instruction No. 2, as

requested by defendant, but added thereto, against the

objections of defendant, words which injected into the

case a new element of liability, which was not sup-
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ported by the pleading or by any evidence, to wit

:

" Unless you find from the evidence that the defendant

" was guilty of gross negligence in emplojnng as such

" workmen or employees unsuitable, unskilled and

" unreliable persons."

The modification of the instruction was not onl}-

erroneous, but was capable of having a most pernicious

effect on the jury. It suggested to the jury that they

might find the defendant guilty of " gross negligence."

'' One injured by the negligence of a fellow servant

" must allege and prove his ignorance of the latter's

" negligent habits. He must allege want of care in

'' engaging the servant, or that he was retained after

" notice of his shortcomings."

Lake Shore Ry. Co. vs. Stiipak^ loS Ind., i.

Ind. Ry. Co. vs. Daily., iid Ind., 75.

Laning vs. New York, e/c.., R. Co.., 49 N. Y., 521.

S. C, 10 Am. Rep., 417.

Mich.., etc., R. Co. vs. DoIa?i, 32 Mich., 510.

The plaintiff's testimony showed that Finlc}' was not

of negligent habits. Finley had never failed before to

notify him (pages 30, 33 and 39 record).

" A single act of negligence does not necessarily

" charge the master with notice of the servant's inconi-

'' petency."

Baltimore E. Co. vs. Neal^ 65 Md., 438.
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The modification of the instruction was not supported

or justified b^?- a line of pleading or a word of evidence.

We submit that the case should be reversed.

T. Z. BLAKEMAN,
Attorney for Plaintiff in Error.


